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STATE OF NEW YORK. 



No. 172. 



m ASSEMBLY, APRIL 2, 1860. 



COHHUNICATION 

From the Attoroey General, in answer to a resolnfion of tlie 
Assembly, relative to the eonstitntionality of the law abolidi- 
Ing Tolls on Railroads. 

STATE OF NEW YORK: 
Attorney GeneiLal's Office, ) 
Albany, March 31, 1860. I 
3b the Assembly: 

The Attorney General has the honor to acknowledge the receipt 
of the following resolution: 

" In Assembly, ? 

"Albany, JforcA 30, 1860. J 
^^ ftesohedf That the Attorney General lie requested to furnish 
the Assembly with his opinion upon the following points : 

"Ist. Whether the act abolishing tolls on railroads, passed July 
10, 1851, was in accordance with the Constitiition of the Statel 
" 2d. Whether it was constitutionally passed. 

**By order. WM. RICHARDSON, CUrk. 

' And in answer thereto, respectfully submits, the following 

OPINION : 
The same questions were submitted, in a somewhat different 
form, by the Senate, to his learned predecessor,. and his opinion 
will be found in the Senate Documents of 1859, No. 33, present- 
ing forcibly and ably the argument in favor of the validity of the 
said act of 1851, on both points presented in the above resolution, 
and the undersigned has the more pleasure in referring thereto, 
from the consideration that if he is in error, where he is con- 
strained by his convictions to differ from his predecessor, that 
«rror will be more readily detected by an examination of the op- 
'POdito argument, 
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The two questions presented, may be considered together, for 
the answer to one determines the other. If the tolls theretofore 
collected upon freight transported on railroads, released by the 
act of 1851, were " public moneys or property," within section 10, 
article 1, of the Constitution, they ^ere a part of the revenues of 
the State canals, within article 7, sections 1,, 2, and 3, and if they 
farmed a part of "the revenues of the State canals/' within the 
meaning of the said seventh article, it will be necessary to ascer- 
tain whether the provisions therein contained have the effect to 
limit the power of the Legislature in disposing of them. If such 
tolls were not a part of the ** revenues of the State canals," as 
understood at the time of the adoption of the Constitution, in 
1845, they were not " puj)lic mohey or property," within article 1, 
sectit^ft 10, wad A vot^ of two-thirds of all the members elected to 
ea^h Hpp^> not r^uieite to the validity of said act. 

An examination into the origin and prdg^ress- of tfee caaal policy 
of this State, will perhaps aid us in our inquiry, as to the true 
import of the language, " the revenues of the State canals," in 
the Constitution. . • 

The subject of an internal navigation between the lakes, find 
'fte Atbintic Ocean, attracted^e. attention of our statesmtm at an 
early day, and the first legislative action to that end, appea<*9 to 
be the act of April 3,. 1811, which appointed commissioners with 
power '*t0 make application in behalf of this State to the Congress 
of the United States, or the Legislature of any State or Territory, 
to co-operate and aid in this undertaking," to cause surveys to be 
inade, to enquire and ascertain whether loans could be procured, 
and to report to the Legislature at their next session. 

On ttie 19th of June 1812, the Commissioners having reported, 
an act was passed authoring them to receive grants or donatiocfs 
of land, and to purchase the^ right of " the president, directors and 
company of the Western Inland Iiock Navigation in the State of 
New Yorki" to make a loan of $5,000,000, and to invest the saaao 
to be applied to such purpose, " if upon examination by a compe* 
tent and practical engineer, and mature deliberation, the Legislar 
ture shall hereafter deem it expedient to undertake that interest- 
ing work." . 

The war of 1812. intervened, no loan was made, and nothing 
effected under this Legislature. 

The, war being «aded, the canal policy was resunaed, and on the 
17th of April, 1816, Stephen Van Rensselaer, D«^ Witt CUptoBk, 
Samuel Young, Joseph Eljicott and Myroa HoU^, were, bjr ect 
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of Legislature, appoihfced eommisaionerS **to consider, devise and 
adopt such measures as may or sballbe requisite to facilitate and 
effect the communication, by means of canals and locks, betw^n 
the nayigable waters of Hudson's river and Lake Erie, dnd the 
said navigable waters and Lake Champlain. 

They wiere authorized to cause surveys to be made, and explo* 
rations to determine the routes, and to adopt and recommend plans 
for the canals, locks, dams, embankments, tunnels and aqueducts; 
to make applications lo Congress, to other States and territories 5 
to receive donations and open books for subscriptions, and required 
to ascertain whether a loan could be efifected on the credit of the 
State, and to make an estimate of the cost of completing the 
canals, and to report to the Legislature within twenty days after 
the commencement of the next regular session thereof. 

This brings us to the act of April 15, 181*7, (Session L^ws <rf 
that year, page 801,) which is the real foundation of the canal 
policy of this State, and initiated its great work of internal im- 
provement. It recited that, 

" WhereaSj Navigable communication between lakes Erie and 
Champlain, and the Atlantic ocean, by means of canals connected 
with the Hudson river, will promote agriculture, manufacture^ 
ttXid commerce, mitigate the calamities of war, and enhance the 
blessings of peace, consolidate the Union and advance the pros- 
perity and elevate the chafacter of the United States : ^7id 
whereas, it is the incumbent duty of the people of this State to 
avail themselves of the means which the Almighty has placed in 
their hands for the production of such signal, extensive and last- 
ing benefits to the . human race ; JSTow therefore^ in full confidence 
that the Congress of the United States, and the States equally 
ititerested with this State in the commencement, promotion and 
completion of these important works, will contribute their full 
proportion of the expense ; and in order that adequate funds may 
be provided, and properly arranged and managed, for the prpse- 
cation and completion of all the navigable communications co?j- 
templated by this act., 

1. Be it enacted by the people of the State of Jfew York, reprer 
tented in Senate and Assembly : That there shall be constituted a 
£tind^ to be denominated the Canal Fund, which shall consist of all 
such appropriations, grants, and donations, as may be made for 
that purpose by the Legislature of this State, by the Congress of 
the United States, by individual States, and by corporations, com- 
panies 9sxd imiividuals ; which fund sh^U be superinteade4 and 
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managed by a Board of Oomtnissiotie]^, to be denottiiilated '' ihe 
Commissioners of tht Canal t^d^ cotosistiog, &c." By this act, the 
work was autborized to be oommeDced, and by Sec* 5 of the fifoine, 
there was appropriated and pledged, for the purposed contempla- 
ted by that Act, " a duty of twelve and a half cents per bushel 
Upon all salt to be manufactured in the western district of this 
State ; a tax of one dollar upon each steamboat passenger, for each 
and every trip, or Toy age, such passenger may be conveyed, upon 
the Hudson river, on board any steamboat, over one hundred miles, 
and half that sum tor any distance less than one hundred mites, 
and over thirty miles ; the proceeds of all lotteries which shall 
be drawn in this State, after the sum now granted upon them shall 
be paid ; all the net proceeds of this State from the Western In- 
land Lock Navigation Company ; all the net proceeds of the said 
canals, and each part thereof, when made; all grants and dona- 
tions made, or to be made, for the purpose of making said canals ; 
and all duties upon sales at auction, after deducting, &c.,'' and the 
eighth section of the A-ct provided for the collection of the tax on 
Steamboat passengers, by the captains, who are to make monthly 
returns, under oath, and pay the proceeds into the Treasury. 
Here we find the Board of Commissioners of the Canal Fund crse^ 
ated ; a Board which has had an uninterrupted succession to the 
present time, and we also find a Canal Fund established, and have 
seen of what, in its origin, " the r^enues of the State canals " 
Consisted : that tolls imposed upon property actually transported 
upon the*canals, formed only an item, at first inconsiderable, but 
destined to an almost illimitable expansion, and the right and the 
policy of taxing anotl^r line of travel^ toward the creation of 
which the State had contributed nothing, and over which its only 
right i^as that of sovereignty, asserted and adopted. 

By the Act of the 30th of March, 1820, the collection of the 
tax on steamboat passengers was suspended, and the President 
and Directors ef thd North River Steamboat Company were directed 
to pay into the Treasury, $5,000, annually, in lieu of the tnx^ 
The Constitution of this State, adopted in 1822, Art. 7, Sec. 10. 
contains the following provisions :— ^ 

*' Rates of toll, not less than those agreed to by the Canal Com- 
missioners, and set forth in their report to the Legislature on the 
twelfth of March, one thorusand eight hundred and twenty-one, 
shall be imposed on and collected Jirom all parts of tht natigabU 
commtmications between the great western and northern lakes and 
the Atlantic ocean, whidi nommre or htr^Ur 9haU ieoiade and 
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completed : An4 the said tolls, together with the duties on the 
manufacture of all salt, as established by the act of the fifteenth 
of April, one thousand eight hundred and seventeen; and the du- 
ties on goods sold at auction,, excepting therefrom the sum of 
thirty-three thousand five hundred dollars, otherwise appropriated 
by the said act ; and the amount of the revenue established by 
the act of the Legislature of the 30th of March, one thousand 
eight hundred and twenty, in lieu of the tax upon steamboat pas- 
sengers ; shell be and remain inviolably appropriated and applied 
to the completion of such navigable communications, and to the 
payment of the interest and reimbursement of the capital of the 
money already borrowed, or which hereafter shall be borrowed, 
to make and complete the same. And neither the rates of toll on , 
the said navigable communications, nor the duties on the manu- 
facture of salt aforesaid, nor the duty on goods sold at auction, 
as established by the act of the fifteenth of April, one thousand 
eight hundred and sventeen, nor the amount of the revenue estab- 
lished by the act of March the thirtieth, one thousand eight hun- 
dred and twenty, in lieu of the tax upon steamboat passengers, 
shall be reduced or diverted, at any time before the fuH and com- 
plete payment of the principal and interest of the money bor- 
re wed, or to be borrowed as aforesaid." 

Thus stood the canal policy of the State, and thus was consti- 
tuted the " Revenues of the State Canals," on the 1st day of Jan- 
uary, 1823. 

The first railroad company chartered by this State i^j 1826, and 
after the adoption of the said constitutional provision, was jthe 
Albany lind Schenectady Railroad Company ; by its charter the 
company was allowed to transport property, and no tolls were re- 
quired to be paid. 

In 18'32, the Tonawanda Railroad Company was chartered and 
empowered to carry freights, and no tolls were imposed. 

The Utica and Schenectady Railroad Company was chartered 
in 1833, and their -charter prohibited them from the transporta- 
tion of property, other than personal baggage. 

The Auburn and Syracuse Railroad Company was chartered in 
1834, empo\Vered to transport property^ and no tolls imposed. 

The Syracuse and Utica Railroad Company was chartered in 
1836; they were empowered to transport property, but required 
to pay canal tolls on all property transported during the season 
of navigation. In the same year the Auburn and Rochester Rail- 

[Aasembly, No. 172.J 2 



Digitized by 



Google 



9 • [4Mf3^Bftf 

road Company \vas chartered,, Avith power tp carry freight, and 
without the payment of tolls. 

In the same year, «'\l8o, were chartered the Attica and Buffalo 
Railroad Company, and the Troy and Schenectady Railroad Com- 
pany, with power to carry freights, and without canal tolls. 

In 1850, the Tonawanda and Attica apd Buffalo were consoli- 
dated, under the title of the Roph^ster and Buffalo Ilailroad Com- 
pany. 

In 1839, the Oswego and Syraquse Railroad Company was char- 
tered, and authorized to transport property during the suspension 
of canal navigation only, and then subject to'thie payment of 
canal tolls. 

The New York and Erie Railroad Company was chartered in 
J832, and allowed to* transport property, witliout the payment of 
canal tolls; and the Northern Railroad Company was chartered 
in 1845, with like power; but neither of them were completed 
when the constitution of 1846 was adopted, nor bad their busi- 
ness, in any degree, diverted freights from our canals. 

It will be observed, from an examination of these several cljar- 
ters, that although several of the roads west of Utica, which 
formed a part of the great central route from the western to the 
tide waters, were authorized by law to carry freight^ pome during 
the suspension of canal navigation, and some at all times — some 
subject to the payment of can^,l tolls, and ether's without that re- 
striction, yet the Utica and Schenectady — the most important of 
them -all, and without which, no freight could be transported from 
the western lakes or even the interior of the State to tide water, 
was absolutely prohibited from carryiivg freight at all, (exicept the 
baggage of passengers.) That the charters of all these road^j 
were by their terms made subject to alteration by the Legisla- 
ture, and many of them contain a reservation of a right on the 
part of the State to purchase the road and take them as.Stat6 
property .upon certaiji cpnditions. 

The act of May, 1844, ** To amend the act i n cor porp^ ting the 
Utica and Schenectady railroad company," authorized them " to 
take and transport on their railway, all goods, chattels and other 
property that may be offered for transportation, during the sus' 
j)msion of canal navigation tV each year only^^ — reg[uired them 
to make returns as directed by the Commissioners of ),he Canal 
Fund, and to pay to the Commissioners of the Canal Fund, the 
sane tolls per mile on all goods, &c., as would have ^een paid on 
them had they been transported on the Erje ^Qftna].' 
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•the third section of that aet inquired the Syracuse and Utiea, 
the Auburn and Syracuse, the Auburn and Rochester, the Tona- 
wanda and the Attica and Buffalo railroads, (the roads, which 
with th^ Otica and Schenectady, and Schenectady and Albany, at 
that time formed the only completed and connected line of rail- 
road communication from the western to the tide water, and the 
nucleus of the present Central railroad,) to **make i^turns in 
the same manner, and subjeict to the same regulations as are pro- 
vided in the third and fifth sections of tliis act, and shall pay the 
same tolls as provided in said section, but the Canal Board shall 
make such rules and reg^ilations, regulating the transportation of 
freight west of Utica, so as to continue to said roads the privilege 
of transporting local freight, without the payment of toll, when- 
ever they now enjoy that privilege, and to enforce and ensure the 
collection and payment of tolls on all such freight as shall be 
carried on the said roads, by reason of the privileges in ihis act 
granted to the Utica and Schenectady railroadJ^ Observe here that 
this privilege to carry freight is confined and limited to be exer- 
cised during the suspension of canal navigation only. 

Thus stood the law at the time of the adoption of the Con- 
stitution of 1846. No doubt can be entertained that by the 
law at that tinie tolls upon all freight which, but for the railroads, 
would have been transported on tho canals, (except only local 
freight transported by rOads west of Utica, whenever they then 
[in 1844] enjoyed that aright) were devoted to and formed a part of 
the ** revenues of the State canals.^' # 

The 1st, 2d and 3d sections of art. 7 of the Constitution of 
1846, specifically and pfermanently appropriated all the revenues of 
the State canals : 

Ist. $1,300,000 annually, until June Ist, 1855, and after that 
$1,700,000 annually, as a sinking fund, to pay the canal debt as 
it existed June 1st, 1846. 

2d. $350,000 annually, until a suflBcient ^sum should be set 
apart under the first appropriation, to pay the interest and ex- 
tinguish the principal of the entire canal debt, and after that, 
$1,500,000 annually, as a sinking fund, to pay the interest and 
redeem the principal of the General Fund Debt. 

3d. After providing as above, $200,000 annually, to the Gene- 
ral Fund, to defray the necessary expenses of the State ; and 

4th. The remainder of the revenues -of the »aid canals shall, in 
each fiscal year, be applied in such manner as the Legislature shall 
-direct to the completion of the Erie canal enlargement, and the 
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Genesee Valley and Black River canals, until said canals shall he 
completed,^^ 

This Constitution took eflfect on the first day of January, 184Y, 
and it appears by the last annual report of the Commissioners of 
the Canal Fund, (table No. 75,) that the payments into that fund 
for tolls on property transported upon railroads, were in the year 
1845, the first year they were empowered to carry freight, during 
suspension of canal navigation, $10,458.44, which the next year 
(that of the adoption of the Constitution) had increased to the 
sum of $23,201.89 — more than doubled in one year, though still 
limited to the period of suspension of canal navigation, and that 
sum to wit., $23,201.89 for tolls collected on freights transported 
upon railroads competing with the canals, formed a part of the 
revenues of the State canals, and was appropriated and pledged 
in that name, with its anticipated increase, by the above men- 
tioned constitutional provisions. 

On the 12th of May, 184Y, an act was passed entitled "An act 
relating to the transportation of freight on certain railroads 
(chap 2*10, of the Session Laws of 1847), which took effect No- 
vember 1st of the same year. 

The first section of that act authorized the Utica and Schenec- 
tady Railroad Company, to transport freight on their road, with- 
out restriction, to the period of suspension of canal navigation. 

The second section, to regulate and receive compensation for 
such transportation. 

The third provides : " The said company shall make returns at 
such period, and in such manner as may be directed by the Com- 
missioners of the Canal Fund, of all goods, &c., traYisported, and 
shall pay into the treasury of the State, the same tolls, per mile, 
on all goods, &c., so transported, as would have been paid on them 
from the point of receipt to the point of delivery, had they been 
transported on the Erie canaU^ Where the distance by canal is 
greater than by raflroad, the toll to be paid on such greater dis- 
tance. 

The fourth section required the Albany and Sdienectady, the 
Troy and Schenectady, the Syracuse and Utica, the Auburn and 
Syracuse, the Auburn and Rochester, the Tonawanda, and the 
Attica and BuflFalo railroad companies, to make returns, as pro- 
vided in said act, and to pay the same tolls as provided in said 
^third section ; but the Canal Board shall make such rules and 
regulations regulating the transportation of freight on the said 
roads west of Utica, so as to continue to the said roads the privi- 
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lege of transporting local freight without the payment of tolls, 
wherever they now enjoy that privilege, and to enforce and ensure 
the collection land payment of tolls on all such freight as shall be 
carried on the said roads by reason of the privileges in this act 
granted to the Utica and Schenectady railroad j but no freight 
passing from any one of said railroads to a connecting railroad, 
to be transported thereon, shall be deemed local freight on either 
road. 

By section five, the Oswego and Syracuse Eailroad Company 
were invested with the same privilege, and subject to the samq 
obligations. 

The sixth section declared, " the tolls collected by the State for 
freight transported on railroads as provided by this act, shall be 
dee;ned to belong to the Canal Fund, and shall be paid over and 
applied in the same manner as tolls collected on freight transported 
on the canals of this State, 

Here we have a contemporaneous construction of the words 
used in the above quoted constitutional provisions, "the revenues 
of the State canals." The freight which then belonged to the 
canal by reason of the restrictions upon the railroads, which were 
inherent in the acts creating them, were allowed to be carried by 
the railroads on the sole condition that the same tolls should be 
paid into the treasury of the State, as if they were transported 
on the canals, and the constitutional restrictions were obeyed by 
the provision of the act, that they should be ** applied in the same 
manner as tolls collected on freight transported oh the canals of 
thi^ State." A plain recognition of the constitutional restriction. 

The tolls collected on railroads which we have seen, were, in 
1846, $23,201.89, under the act of 1847, increased steadily and 
annually, until in the year 1851, they amounted to the sum of 
$111,055.01. (Report of the Commissioners of the Canal Fund, 
1860, Table 75.) 

On the 10th of July, 1851 (Session Laws .of that year, chap. 
497, page 927), the act in question was passed and took efifect on 
the first day of December of that year. 

It declared, that after the 1st day of December, 1851, it should 
not be necessary for any railroad company to pay any sum of 
money into the treasury of this State, on account of the transpor- 
tation of any property on any railroad, nor to make monthly 
statements to th6 Comptroller, of property carried on its railroad, 
and it repealed all acts and parts of acts conflicting therewith. 

Under the operatioa of this apt, we let^ru from the report above 
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referred to, (tablis fToi. 62,) thkt tlie gross i-evehti6 of l^cj Stiat© 
canals, ivliich, in tlje 3^ear ending 30th September, i&5i, (ttie Insl 
before the act went into operation.) Were $3,T03,9'99.34, stieadily 
and anntiaJIy decreaised, nntil the whole anionnt thereof for Vhh 
year ending on the 36th day of September ladt, was fl,8i4,3(i2.4t 
— a loss in eight years of more than one-half 6f the fentire reve- 
nues of the State canals, which, as we have seen, were in 1848, 
with all their anticipated increase, (an increase, as shown by tho 
same table, which had been steady, annual, and nearly tinrforhj in 
•ratio from 1826 to 1851,) soleAily pledged by the fundatn^ntal 
and paramount law of the State, to the objects therein expressed; 
and by the Comptroller's report, in answer to a resolntion of your 
lionQr^blo body (Asseinbly doc. No. 154) at the present Session, 
that the necessity exists of raising by a direct tax, t6 meet the 
deficiency thus accrued, about four millions af d6]lar8. 

The cause which produced this eflFect, may {)erhaps be ft>tind ih 
the following eloquent figures. It appeal's by Senate documents 
of 1852, No. 94, that the whole tonnage of the line of roads no\V 
composing the New iTorlc Central railroad, fOr the year 1851, Wals 
89,569 tons, and by the Auditor^s report on tolls fend tonnage for 
1860, tha!t the tonnage of the New York Central ralilrokd for the 
year ]859, was 834,319 tons. This diversion of tonnage, witli 'the 
constant reduction of tolls to counteract railroad competition, and 
rendered necessary thereby, accounts for the decrease of reVeniie. 
It is not a pertinent answer to the inquiry to say, that if freight 
can be transported more cheaply by railways than canals, a& is 
sombtiniies asserted, railways should have the privilege for the 
benefit of commerce. The figures do not prove that, unless it be 
assumed that the freighting business has been a source of profit 
to the railroads, and not an attempt to render the canals so *btit- 
thensome as to produce tlieir alienation by the people, through ^a 
sacrifice for that purpose, voluntarily incurred in the expectation 
of combining the Canals with the railroads, in one immense rtiass 
of aggregated capital, to control the whole transit business, liay, 
the whole power*of the State, and by temporary sacrifices to re- 
alize immense profits in the future. But if the asstimption be con- 
ceded, it will not advance us in our inquiry, which is not a queis- 
tion of policy, but of power. 

We have seen the high purpose and the disinterested patriot- 
ism which induced the people of this State, in 181*1, to undertiake, 
single-handed, a work of such magnitude, and involving such tre- 
mendous responsibility, as did then the Canal systejn. 
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Th^t tU^y did sq, conscious qf the great responsibility, for 
national objects, and ** the lasting benefit of the liuraan race," 
in the confident expectation that the Congress of the United States, 
and the St tes equally interested with this Sti^te, in ,the conimence- 
ment, prosecution and completion, of these important works, would 
contribute their full share of tlie expense. 

We know that while th^ir most sangjiine expectations of national 
advancement have been realized (enfold — while, by reason of these 
works, ^lillions of enterprising men have subdued the then solitary 
wilderness of the We^t, and untold millions of values have been, 
created — both the Congress, ihc Slater equally interested, and all, 
State«, |iave not only refused to ** contribute " their just proportion 
of the expense, but it is now claimed for them aj^ a right, to send 
their productions to a market toll free, through the avenues crea- 
ted by the people of tliijs State, 

We have seen the fuads provided by the original act, to pay 
the interest and redeem the principal of the debt to be incurred 
in the construction of these canals, and irrevocably pledged there- 
for; and that these pledges virerB renewed and confirmed, beyond 
Legislative power to divert, by the Constitution of 1822; that by 
that Constitution, the tolls, as then established, were pledged, both 
to the public creditors and to the tax-paying people of this State, 
to be ** imposed on and collected from all parts of the navigable com- 
tjmnicgtious, between tho great western apd northern lakes and 
the ^t^ntic ocean, which now are, of her^flft^r sljall be, made and 
completed." 

What was the principle here established ? Nothing short of an 
imposition of duty upon the internal co.mmerce,^the carrying 
trade of this State, to redeem these pledges. Times, circum- 
stances, names, the form and manner of doing things nniy change — 
principles never; and most of all shpuld a principle of constitu- 
tional law be adhered to, observed and preserved, amidst the 
fliictuations of sublunary things. 

We know that whilst this Coinstitution remained the funda- 
mental I^w of this State, in the progress of scien9e and mechanic 
skill, a new mode of transit was perfected and introduced into 
tbip State, which alone is capable of being substituted for ^^navi- 
gable communications^^ in the transportation of property. Rail- 
roads were chartered by this State at first, in fragmentary portions, 
and either without authority to transport property at all, or when 
judged by the Legislature to come in competition with the canals> 
with the power limited, and conditioned for the payme.nt into the 
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treasury for the use of the Canal Fund, of fnll canal tolls. When 
these portions, together and connected, formed one entire line 
from the great western lakes to the tide waters of the Atlantic, 
and in 1844 applied for authority to transport freigBt, it was only 
during the suspension of canal navigation that the privilege was 
sought, and then only on the condition of paying into the Canal 
Fund the same toll as if the property had been transported on 
the canals. And no murmur was th^n heard from these corpora- 
tions, who owed their existence to governmental grace, and whose 
structures could have been completed only by the delegation (at 
that time a questionable policy) of that highest attribute of sov- 
ereignty, — the right of eminent domain. The tolls then paid by 
them in every sense became and were a part of •* the revenues of 
the State canals," — tolls imposed upon what had then become, 
within the spirit of the Constitution of 1822, "part of the navi- 
gahle communications between the great western and northern 
lakes and the Atlantic ocean," and which, after th§. adoption of 
that Constit^ution, had been " made and completed." 

The Constitution of 1846, we ha,ve seen, continued the pledges, 
in this respect, of that of 1822, and the application of the entire 
revenue then existing, and its confidently expected increase was 
pledged to be applied in a manner and for purposes specially pro- 
vided therein. 

The sovereignty of this State resides in the people thereof. Its 
Legislature, nnlike the British Parliament, is not in a legal sense 
omnipotent. All branches of the State government are limited 
and circumscribed in the exercise of power, by the fundamental 
law, and can do no act in violation of its letter, or its plain spirit 
and intent ; if such act be attempted by any branch of the peo- 
ple's government, it is simply void — nothing. 

The Constitution of 1846 removed the restriction against de- 
creasing the rate of toll contained in that of 1822, and vested its 
legislative and other oflScial agents* with a discretion in the inan- 
agement of the canal revenues, in this respect. But this discre- 
tion must be exercised to promote, not to defeat the expressed 
will of their principals, the people. These agents have a large 
discretion to promote, foster, and improve the revenues committed 
to their charge, and are bound^to exercise it so as, in their best 
judgment, to effect the purpose expressed in their commission, 
the Constitution, to wit : the payment of the debts, and the com- 
pletion of the canals of the State, by the means and revenues 
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provided by the Constitution, and any act in violation of that 
trust is unconstitutional and void. 

When, in 1847, immediately after the adoption of the Constitu- 
tion of i 846, it was believed promotive of commercial prosperity, 
in order to secure more rapid transit, when necessary, to allow 
the railroads competing with the canals to carry freight during 
the period of canal navigation ; the people's agents, mindful of 
the constitutional limitations of their power, and loyal to the Con- 
stitution they had sworn to support, imposed tolls upon all 
freights so to be transported, and declared they "shall be deemed 
to belong to the Canal Fund, and shall be paid over and applied in 
the same manner as tolls collected on freights transported on the 
canals." 

We have a judicial vindication of these same constitutional 
provisions, by the court of last resort, in the case of The People 
V. Newell (3 Selden, 1), which decided that these revenues can 
only be applied in the manner, and for the purposes provided by 
the Constitution, and that an act of the Legislature, applying any 
portion thereof to the payAaent of interest on a debt, not autho- 
rized by the Constitutioa, even when that debt' was contracted to 
eflfect the end which the Constitution proposed, tbe completion of 
the canals, but in a manner not authorized by the Constitution, 
was unconstitutional and void. 

No legal principle is more fully established, or more universally 
recognized than this, that whatever cannot be directly done, can- 
not be indirectly accomplished. If these revenues cannot, by the 
Legislature, be directly bestowed upon the railroads, it cannot in- 
directly eflfectuate the same result — first, by diverting to the rail- 
roads the freight out of which the revenues grew ; and, second, 
by releasing the payment of the tolls, whose payment had been 
made a condition of such diversion. Nor is the extent of such 
diversion material to our enquiry. No portion of the revenue, 
whose application is prescribed by the Constitution — no portion 
of the source which produced that revenue, can be diverted, aban- 
doned, or misapplied, without a palpable violation of the Consti- 
tution. 

The Attorney General is, therefore, of the opinion that the act 
of July 10, 1851, abolishing tolls on the freights transported on 
railroads therein mentioned, is unconstitutional and void. 

All which is respectfully submitted. 

CHAS. G. MYERS, 

Attorney General. 
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